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Caroline Ciraolo and Shannon Chilcoate discuss
tenancy by the entireties in light of the Supreme Court
decision in Craft, review commentary on Craft and

- explain the IRS’s position.

Introduction

On April 17, 2002, the Supreme
Court issued its opinion in S.L. Craff
and, in so doing, created a new rule
of federal law by which the IRS may,
based on the federal tax debt of a sin-
gle taxpayer, attach property held as
tenancy by the entirety. Since Craft,
commentators and the courts have
analyzed the decision. The purpose
of this article is to review the reac-
tions to Craftand the response of the
IRS issued on September 11, 2003,
in Notice 2003-60.?

Tenancy by the
Entirety—A
Historical Review

Tenancy by the entirety is a form
of concurrent property ownership
unique to married couples, where
title is said to be vested completely
in both the husband and wife.? To
form a tenancy by the entirety, the
traditional unities of joint tenancy
must exist (interest, title, time and
possession), along with a fifth uni-
ty, that of person (encompassed in
the marriage).*

Tenancy by the entirety was
originally driven by the common
law idea that married women
could not control property during
marriage.” Even though property
owned as tenancy by the entirety
(“entireties property”) was techni-
cally titled to both the husband
and wife, the husband had power
over all rights associated with the
property.® Motivating this unequal
control was the common law con-
cept that upon marriage, the wife
became the ward of her husband.”
The women'’s rights movement in
the 19th century succeeded in
establishing the capacity of mar-
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