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The Eni'ea*gehgce of- ;thie..iﬁlﬁ%ﬁé“ytamﬂ, B’enefi?t Coiporation.

By Jessica. LUBAR AND BRIAN YR : s

hen startlng a new busmess (01 reor gamzmg an
exxstmg one) those Ieadlng the decisiontaking

: process face a vanety of, chmces including’ the
type of entity.

In addition to the typical entity choices (e g., stock
corporation, nonstock corpgration;;. limited lighility
company), those ‘with mission-driven, public benefit
goals in-thind glse evaluate whether the bysiness is best
organized as a tax-exempt entn‘y

-y S [ S

7 Marylend recently cteated a new type of
corporatmn, the “benefit corporatlon," that
requtres for-profst corpomtnons opting into- Ite
framework to mqgufde leocletat} and envp,g;qqmentat

considerations in their iﬂ‘eci;s'ion'malging”-‘ﬁi*dceégeeg'

A condern for mission- d1 iven businessés has lon, ng
been the’ ablllty to balance proflt maximizatioh Wit
mission- related goals. Alth()ugh there arg advantages to
being tax exelnpt th& primary requlrement of a tak-
exempt organization is that it not provlde a.private ben-
efit.

Therefore, entreprenems who' want i0: provide soei-
etal benefits. typically feel caught between their
mission-related goals:and ‘theirdesire to profit from the
business. The same concerns affect the ability of
niission-driven:businesses to raise oapital

‘In. an apparent elfort to address those concerns and
bédorie a Igader in the area, Maryland recently created
a new type of corporation, the “benefit cerporation,”
that requires for-profit corporations opting into its
framework to include societal-and environmental con-
siderations in their decisionmaking processes. As a re-

com me public 1 benéflt goals with profit- makmg goals
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"Maryland benefit corporation (MBC) is mednt to

What Is a Maryland Benefit Corporation?

Maryiand was the first state to adopt legxslatlon es-
tablishing benefit cerporation,’ fellowed by Vermont.
Some are referring to the MBC as a for-profit/not:for-
profit hybrid—-a potenitially. distorting moniker because
the benefit corporation i still a fcn—proftt corporation.

For the most part, an MBC will be organized and op-
erated in the same manner as a “{raditional” ¢orpora-
tion.” The, main distinction between a traditional. Mary-
land corporation and an MBC is the factors that will be
congidered jn certain qeglsmnmaking processes y

In a traditional corpgration, directors must make de-
cisions-subject. to their fiduciary duties to the corpora-
tion’s stockholders, which are often interpreted to re-
quire -short-term pxoﬁt maximization, without giving
weight to, any hroader sqeietal or.mission-driven con-
siderations:; In ;contrast, MBCs .arge requtred to weigh
broader constderatlons in. making:decisions and not to
give priority to any one factor, Jincluding profit, Taking
considerations. other than profit intg account when
measuring erformance is commonly referred to as
triple-bettom line: analysis;, .

~iFhe devil is ulmmately in the details, and while: the
MBC legislation:is specific.about requirements on some
fronts, an: MBC'’s founders (or reorganizers) will have

»ﬂex1b1,11ty on many others—just as they would with a

traditional. Maryland corporation.
What Are the Requirements

For a: Mavyland Benefit. Gerporatmua”

There are two primary requirements for an MBL
- @ the purpese .of the MBC must be to create.a gen- ‘

AT oy

" eralpublic benefit, and

w the beneflt must be measured by a third- p’arty
standard. -’

In addition, a corporation mist aiflrmatlvely elect to
be ah MBC and comply with certam annual xeportmg
requxrements

General Public Benefit

Under the stafute, anh MBC must have th¢ creation of -
a general public benefit as a purpose. A corporation will
satisfy the general public benefit: requirement if its pur-
pose is to credte a materialy positwe ‘1mpact otl bomety

S The Ieglsl ien (H.B. 1009), whlch was enacted Aprll 13
Oct. 1, adds*a newsubtitle 6C 0 title:5 of the
Marylaiid Corporatiolis and Assodiatichs Article G, Spe:
cifically, the new benefit corporation provisions will be codi-
fied as CA Sections 5- 6C-01 thiough 5-6C-08. See http /]
mlis.state.md.us/2010rs/chapters_noln/Ch_98:HbI00ST. pdf

2 See new C. A Sectlon 5-6C-02¢8). 7 ¢
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and the envirenment through activities that promot¢ a
combination of “specific’’ public benefits. |

The following benefits are considered:-specific public
benefits, and may be separately noted in:the MBC's
charter®: : '

® providing individuals or communities with benefi-

cial products or sérvices;

B promoting economic¢ opportunity for individuals
or communities. beyond the creation of jobs in the nor-
mal course of business;

w preserving the énvironment;

o improving human health; ‘

m promoting the arts, sciences, or advancement of
knowledge; i _

m increasing the flow of capital to entities with a
public benefit purpose; of

‘w_the accomplishment of any other particular ben-
efit.for society or thie environment.

Third-Party Standard ,

As noted above, to be an MBC, it is not enough to
simply have the necessary purpose, In addition, the im-
pact created by the purpose must be measured by a
third-party standard. There is little guidance with re-
- spect to what will constitute an acceptable third-party
standard. S i

The statute states that the third-party standard must
be a trarisparent standard that is déveloped by a person
or entity independent of the MBC for “defining, report-
ing; and assessing best practices in corporate social and
environimental performance.”* ; .

One likely candidate for an’ acceptable third-party
standard is included in the certification elements of the
B Corporation framework establistied by B Lab, a Ber-
wyn, Pa.-based nonprofit organization. B Lab has been

a leading proponent of benefit corporation legislation -

and:-established a rating system for certifying triple-
bottom line ‘companies according to five' categories.
Once certified, the companies are subject to periedic
andits.® B Lab is also a member of a consortium of gov-
ernment, private sector, and nonprofit groups that is de-
veloping a global rating system, called Global Impact
Investing Rating System (GIIRS), which was recently
endorsed by the Obama administration.

While B Lab’s rating system and. GIIRS should be ac-

ceptable standards, it remains to be seen whether a

standard that ‘was not created for:thie purpose of rating
“triple-bottom line companies could be used.

For example, the U.S. Green Building Council’s Lead-
eiship .in Energy and Environmental Design (LEED)
certification system is an accepted method for measur-
ing a building’s energy and environmental impact.
Would compliance with LEED requirements and certifi-
cation satisfy the third-party stapdard requirement if
one of an entity’s specific benefits is preserving the
environment?

~ Why Would an Organization
Want to Be a Maryland Benefit Corporation?
" Incorporating as an MBC provides two principal ad-
vantages. First, it removes any. doubt that directors may

3 New C.A. Sections 5-6C-01(D) and 5-6C-06(B).
4 New C.A. Section 5-6C-01 (E).
5 See http:/jwww.bcorporation.net/become.

consider factors other than profit in making decisions
for the company. Second, it requires assessment of
those other facfg’)_rs against a third-party standard.

At the core of the MBC is the legal creation of triple-
bottom-line companies. An MBC is required-by law to
consider public benefit purposes when determining
what is in the “best interests” of the corporation. His-
torically, even in states where it is permissible to in-
clude language in a charter allowing directors to con-
sider the interests of nonstockholder stakeholders (e.g.,
employees and.local communities), there has been a re-
sidual concern .that shoehorning such language into a
charter left directors exposed to lifigation, The lack of
express statutory authority to consider both public ben-
efits and stockholder value ereates a perception that
stockholder value should have precedence.

By remioving both the fiduciary duty concernis and
requiring third-party measurements, MBCs may
lie more attractive to certaiin institutional investors

than traditional corporations.

The. MBC. législation attempts to lessen or eliminate
the exposure (real or perceived). The statute also makes
it clear that the directors do hot owe any duty to non-
stockhiolder stakelhiolders. that are beneficiaries of the

" MBC's public benefit purposes.® Therefore, incorporat-

ing as an MBC removes any uncertainty that may exist
regarding the ability of the business to give equal
weight to economic, environmental, and societal con-
siderations. - :

In addition to the perceived profit requirement,
mission-driven. companies have been impeded by the
inability of investors t¢ measure the achievement of the
mission-related putposes, The requirement that an
MBC have measurable (and measured) goals provides
credibility and accountability to the MBC. S

Further, in contrast with a tax-exempt organization,
the MBC may provide private benefits to investors in
the form of profits. Existing nonprofit organizations
may also find it attractive to-use the MBC as-the form of
entity for any for-profit subsidiaries or ventures in
which they want to-engage. Although there is no estab-
lished tax advantage to the use of the MBC, a nonprofit
(and potential donors) may be mote comfortable-engag-
ing in a for-profit enterprise if the enterprise is subject
to certain public benefit requirements. '

Conclusion

‘With the emergence of & state-recognized benefit cor-
poration, the hope is that capital markets will view ben-
efit corporations favorably and, thereby, increase op-
portunities. for mission-driven businesses,” ,

By removing both the fiduciary duty concerns and.re-
quiting third-party measurements, MBCs may be more

5 New C.A. Section 5-6C-07(B).

7 See http://www.beorporation.net/resources/bcorp/
docurnents/2010_Term_Sheet_Constituency_States LECs_
LLPs2.pdf.
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attractive to certain institutional investors than tradi-
tional corporations. While some of the desired results of
being an MBC remain quite speculative, some banks,
socially responsible private equity firms and angel in-
vestors, and private foundations are already lending to
or investing in companies that have included public
benefit considerations in their organizational docu-
meénts outside of the MBC framework.

The-MBC should be an attractive alternative to such
“mission - investors.” Traditionally, mission investors
have cencentrated on efivitonmental protection, health,
economic development, education, and housing, so we
anticipate éarly adopters. of MBCs to comie from these
industries. :

The MBC is not for every business that has a mission-
related component. However, it provides another option
for many businesses. )

In addition to the traditional choice-of-entity consid«
erations, the organization should consider the following
factors, among others, in evaluating whether an MBC is
the right entity for it:

® Is the entity going to be soliciting capital from
third parties? If so, who are the potential investors?

® Will the investors come from the traditional capi-
tal markets (i.e., venture funds, institutional investors)?

# Will the investors have a mission focus or a profit
focus?

® If the investors are riot mission investors, could
they be turned off by the potentially competing interests
of stockholders and stakeholders?

® How critical is the maintenance of the mission to
the organizers? :

® What third-party standard would apply to th
business? - »
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